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Abstract— Telework blurred the boundary between personal
and work life, so this research seeks to study the effect of telework
on the right to digital disconnection. This research aims to answer
how telework affects the right to disconnection of teleworkers in
Colombia? To describe the technological labor regulation of
telework and digital disconnection in Colombia, a literature
review was made to analyze the relationship between the use of
time and working conditions in empirical studies on telework. As
criteria, articles were searched in indexed journals in English since
1998, and they were searched in specialized databases using the
following search descriptors: right to disconnect, double shift,
double burden, telework, and home-based teleworkers. This
review begins by describing telework from the Colombian
regulation of Law 1221 of 2008, followed by empirical studies that
show the benefits and challenges of telework in different countries.
Subsequently, the right to digital disconnection, the technological
control of the labor provision, and the main advances in the
consolidation of this right are developed.

Keywords— innovation, telework, digital disconnection, labor
technology regulation.

I. INTRODUCTION

Companies have adopted technologies to control their
workers through devices used for work performance (such as
cell phones and computers) that can be monitored to ensure their
proper and authorized use. Some technologies used by
companies are those that control the use of cell phones and
company computers, surveillance with security cameras, the
implementation of GPS in electronic devices or company
vehicles, and biometric control for time control. However, the
technological control of labor services must be proportional, in
such a way that it respects the privacy and dignity of workers. In
this respect, Directive 90/270 prohibits the use of monitoring
devices without the knowledge of the workers [1].

Companies such as Three Square Market in Wisconsin
implemented a pilot program to implant wireless radio
frequency identification microchips in the hands of its workers,
to allow them to access electronic devices of the company, make
photocopies, store medical and professional data, etc.

This program evidences a violation of the worker's right to
privacy since it cannot be deactivated until it is removed from
the worker's hand [1]. Likewise, the Belgian company
Newfusion also implemented a chip under the skin of its
workers, which works as a control card that allows opening
doors and does not allow locating or obtaining personal data of
the worker, which is less invasive than the microchip of Three
Square Market [2].

In addition, it is important to bear in mind that the right to
rest, already legally recognized in Spain, implies exemption
from disciplinary sanctions or non-compliance with labor
obligations when workers do not answer their cell phones or e-
mails outside working hours [1]

To describe telework, a literature review was made to
analyze the relationship between the use of time and working
conditions in empirical studies on telework.

As criteria, we searched for articles in indexed English-
language journals since 1998, which were searched in
specialized databases using the following search descriptors:
right to disconnect, double shift, double burden, telework, and
home-based teleworkers.

This review begins by describing telework from the
Colombian regulation of Law 1221 of 2008, followed by
empirical studies that show the benefits and challenges
presented by telework in different countries.

Subsequently, it develops the right to digital disconnection,
technological control of labor provision, and the main advances
in the consolidation of this right.

II. METHODOLOGY

A literature review was developed following the systematic
literature review protocol proposed by Kitchenham [3] and
Sanchez-Gomez et. al [4].

The review responds to the research question about how
teleworking affects the right to disconnection of teleworkers in
Colombia?

Therefore, this research seeks to analyze the relationship
between the use of time and working conditions in empirical
studies on telework.
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The search criteria for the documents were the language of
English and Spanish, the publication year from 1996, the type of
papers refereed and conference papers, and the books in Google
Scholar. The descriptors used as keywords were: right to
disconnect, double shift, double bourden, telework, and home-
based teleworkers.

Papers were evaluated according to the prestige of the
journal, publisher, and authors, as well as the consistency and
relevance of the methodology and results to answer the proposed
research question (see Table 1) [4].

TABLE I
SELECTION CRITERIA [4]

Criteria Contribution Description
Journal/Editorial 0-2 points Prestige of the journal/editorial.
Authors 0-2 points Prestige of the authors.

Consistency 0-2 points Consistency of abstract.
Method 0-2 points Methodological design
Results 0-2 points Relevance of the results.
TOTAL 10 points

The corpus of documents was classified by contribution
level according to the selection criteria as discarded, low,
medium, and high contribution (see Table 2). The final corpus
includes 38 documents with a high level of contribution.

TABLE II
CORPUS
Contribution Quantity Percentage

Discarded 10 11.4%

Low 15 17%
Medium 25 28.4%
High 38 43.2%
TOTAL 88 100%

The final corpus was classified between two major topics,
such as telework and the right to digital disconnection (see
Figure 1). These issues were compared between Colombia and
some developed countries with a legal tradition in technological
labor regulation.

Digital

disconnection

Colombia Colombia

Developed
countries

Developed
countries

Fig. 1 Major topics.

III. RESULTS

A. Telework in the world

Teleworking is paid work at a location other than the usual
workplace, either at home or on the move [5], as remote work
requires the support of ICTs [6]. According to Hill et. al [7],
teleworking could make working hours more flexible,
facilitating time management and a better work-life balance for
employees, as well as increased productivity and better customer
service for employers [8]. However, there are contrary views in
the literature. Bergman and Gustafson [9] affirm that traveling
for work deteriorates working conditions and family
relationships. The lack of definition of time and space between
home and work does not allow the employee to divide space and
time between home and work [10] increasing their stress levels

[11].

Teleworking at home started as a marginal form of work due
to the lack of regulation, so it was common among managers and
professionals who have less control and supervision [11]. In
more recent times, in companies where teleworking is allowed,
the control over employees is strong [12], because many
employers are skeptical about its benefits [13] and are concerned
about employees' misuse of time at home [14]. Employees are
concerned about the invasion of their privacy by monitoring
technology [15], loss of social interaction, and corporate
malpractices that limit its movement.

Women do most of the unpaid work, so female teleworkers
are limited by caregiving and their role as primary caregivers
[16], with the tendency to work around the clock [17]. By Harris
[18] women with dependent children have greater problems
articulating their work and family life. This unpaid work for
women is a social constraint for their labor force [19], because
teleworking at home needs to be made more flexible to facilitate
her dual role as a domestic worker and mother [20].

Empiric research in Finlandia as Natti et. al [21] used the
Finnish Time Use Survey, suggests that there are links between
time use and the success of working at home. In this respect, it
shows that unpaid work at home leads to a longer working day
and a reduction in leisure time.

Empiric studies in the United Kingdom, as Harris [ 18] shows
that 76% of home-based workers work more hours in their office
than at home. There are also failures in communication with the
employer, so that there is no clear distinction between work and
home, causing difficulties in defining the schedule and its
intensity. This leads to low satisfaction and high desertion
among workers, who say they feel forgotten by their employers.

Wheatley [22] at UK, revealed that the work activities of
teleworkers at home is 45 hours in men and 50 hours in women
per week. Home-based female teleworkers work part-time for
care work an average of 19.4 hours per week, while male
teleworkers, regardless of their place of work, work full-time
and perform fewer hours of care work. Among women
teleworkers at home, most of them are mothers with dependent
children who need teleworking, and who work double shifts,
while men can choose to telework.
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Similar evidence was found in empirical studies in the
United States. On the one hand, Wight and Raley [23], report
that female home-based workers do more housework than those
who work outside the home, while Fonner and Roloff [24] find
that teleworking produces greater satisfaction than traditional
face-to-face work, as those who telework more than 50% of the
time feel greater satisfaction and management of the balance
between work and personal life and lower levels of stress and
distractions.

B. Telework in Colombia

In Colombia, teleworking is regulated by Law 1221 of 2008,
which defines it in Article 2 as a form of labor organization for
the provision of services or performance of paid work activities
through information and communication technologies.
Likewise, it recognizes the teleworker as the one who performs
work activities outside the company in which he/she works
using support the information and communication technologies
[25].

However, Law 1221 of 2008 violates Articles 25 and 13 of
the Constitution of Colombia, by excluding the limitation of the
working day, by establishing in paragraph 1 of Article 6 that
teleworkers are not subject to the rules on working hours,
overtime, and night work [25]. In this regard, the limits of the
working day are legally established, in the case of private sector
workers, in Article 161 of the Substantive Labor Code [26] and
for public servants in Article 33 of Decree 1042 of 1978 [27].
The following is an explanation of the violation of Articles 25
and 13 of the Colombian Constitution, based on the arguments
of the unconstitutionality complaint.

In the first place, numeral 1 of Article 6 of Law 1221 0f 2008
violates Article 25 of the Political Constitution, because, for the
Constitutional Court in Judgment T-203/2000, the protection of
labor in Article 25 includes the establishment of the maximum
working day and the right to rest to guarantee the right to health
and life of workers [28]. Likewise, in Judgment C-024/1998, the
Court also stated that all employment relationships require
maximum working hours and the corresponding rest periods
[29]. Lastly, the Presidency of Colombia in Decree 884 of 2012
[30] extended for teleworkers the guarantees of the working day
and overtime for public and private employees, as provided by
Law 1221 of 2008. In this sense, this law also does not take into
account the care responsibilities of women teleworkers, since
from assuming a double working day in the normal they went to
assume a double parallel working day in times of pandemic. This
law excludes the teleworkers from the fixation of a maximum
working day but ignores the conditions of women and mothers
that many teleworkers assume in the double working day.

Secondly, the right to equality contemplated in Article 13 of
the Constitution of Colombia is violated, since paragraph 1 of
Atrticle 6 of Law 1221 of 2008, excludes teleworkers from the
minimum labor guarantees of working hours and overtime,
guarantees enjoyed by other workers. In this regard, the
Constitutional Court has mentioned:

e Judgment T-098 of 1994, states that discrimination is
configured when the law makes an unequal and
unjustified treatment to people in equal conditions, as is
the case of excluding teleworkers from the ordinary

legal regime of workers [31]. Therefore, it is evident the
discrimination that produces Law 1221 of 2008 on
teleworkers, which is configured in the unjustified
exclusion of the minimum labor guarantees to which
they should access, especially women teleworkers by
the care responsibilities they must assume in their
homes.

e Judgment C-337 of 2011, the Court affirms that not all
employment relationships must be treated equally by
law. In this same judgment, it emphasizes that the
freedom of legislative configuration is limited by the
minimum labor guarantees, so it asks Congress to issue
a new Labor Statute to ensure equal opportunities
among workers, labor stability, and the primacy of
reality [32]. In this sense, Law 1221 of 2008 should take
into account the particularities of women teleworkers,
to ensure the primacy of reality to promote decent
working conditions in teleworkers.

e Judgment C-178 of 2014, the Court established that
discrimination occurs when an "unreasonable
distinction" is included, such as the exclusion of
teleworkers from minimum labor guarantees [33]. In
this regard, Law 1221 of 2008 not only discriminates
against teleworkers in general but also puts additional
burdens on women teleworkers, who assuming a double
day are exposed to excessive workloads that the
employer could impose on them, based on the express
exclusion that has the defendant rule.

o Judgment T-254 of 2016, the Court established that
teleworking is a new labor modality that should be
considered as a "regulatory flexibilization measure [34].
Equality condition that Law 1221 of 2008 should also
guarantee to women teleworkers, allowing the
establishment of flexible schedules that adapt to the care
work they perform at home.

C. Right to digital disconnection in the world

e Right to disconnection as an adaptation of the right to
rest: those who defend the idea that the right to
disconnection is neither autonomous nor differentiated,
explain that this right does not need any positivization.
In other words, this right is a concretization of the classic
right to rest, which is already recognized by law, and
which has been adapted to the new technologies [35].

e Right to disconnection as an autonomous and
differentiated right: Aleman defends the progress of the
right to disconnection and explains the need for its
positivization. However, it is not enough to legally
recognize the limits of the working day and the minimum
breaks during the working day, but it is also necessary to
establish that outside working hours workers have no
work obligations and that they can refuse to receive work
outside working hours [36].
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D. Right to digital disconnection in Colombia

e Right to disconnection as an adaptation of the right to
rest: in Colombia, the right to rest is established in Article
53 of the Colombian Constitution, understood as a labor
guarantee, which in the words of the Constitutional Court
in judgments C-710 of 1996 and C-372 of 1998
respectively, allows the worker to have the physical and
mental conditions to maintain efficiency in their work
[37], protect their health, and attend to other tasks that
allow their integral development [38]. Likewise, the right
to rest is found in the Substantive Labor Code, in Article
167 as the distribution of working hours with a rest
period that allows the distribution of the working day, in
Article 167 as Sunday rest, in Article 177 as rest on
holidays, in Article 181 as compensatory rest and in
Article 186 as vacations [26].

e Right to disconnection as an autonomous and
differentiated right: in Colombia, all labor relations must
have maximum working hours and rest periods, which
must be remunerated and previously established.
Likewise, the Constitutional Court in this Judgment T-
203 of 2000 established that the establishment of the
maximum working day and the right to rest is an essential
part of the protection of labor in Article 25 of the
Colombian Constitution [28].

IV. CONCLUSIONS

Article 7 of the International Covenant on Economic, Social,
and Cultural Rights (1966) recognizes the enjoyment of working
conditions that guarantee rest, free time, and reasonable
limitation of working hours. Likewise, ILO Convention 30 of
1930 establishes in Article 2 that working hours are understood
to be those hours that the worker is at the disposal of the
employer, not including breaks; and Article 3 states that working
hours may not exceed 48 hours per week or 8 hours per day. To
this legal framework, Visconti adds [39], by stating that the
absence of regulation on the non-existent right to digital
disconnection represents a lack of protection for workers in the
face of disproportionate corporate decisions that have led to
excessive connectivity outside working hours. The following are
some of the advances in the right to digital disconnection in
some European countries.

In Spain, the National Court in different rulings has declared
null and void those corporate decisions aimed at forcing workers
to remain connected outside working hours. For example, in one
of its first rulings on the matter, Judgment 120 of 1997 declared
null and void a company's instruction forcing its workers to stay
connected to their cell phones outside working hours.
Subsequently, in Judgment 205 of 2014, the Spanish Supreme
Court declared null and void the clause of a contract that obliged
the worker to receive work notifications to his cell phone and
personal email, since it contained a consent defect and violated
the right to the protection of personal data.

Additionally, in 2016 the Court of Castilla y Leon through
the Judgment AS 2016/99 established that companies that use
telework at home or remotely must implement time management
policies, clarifying connection procedures, means of control,

and records to be able to address workers' complaints about
excesses of the working day, safety and occupational health.
Likewise, the STJUE Court in cases 3.10.2000, 21.2.2018 and
Ville de Nivelles, determined that when there is technological
availability time and the worker is willing to be located, this time
is working time, even if the worker is at home and outside the
working day, which implies the payment of overtime. However,
when the worker is disconnected, this time is for rest and not for
technological availability, therefore, he/she does not have any
work obligation.

In France, workers have the right to disconnect and to
regulate the use of digital devices, in the absence of an
agreement, the employer must implement a policy defining the
modalities of the right to disconnect and raise awareness among
workers about the reasonable use of digital devices. However,
the problem with the French regulation is that it does not provide
for sanctions against companies that fail to comply with such
policies [36], [40].

In Italy, Law 81/2017 in force since June 2017, regulated the
treatment of the new working modalities. In this regard, it is
possible to agree on face-to-face times and remote times through
the use of technology for the development of the work activity.
Such activity must establish the rest times and guarantee the
disconnection of the worker from the work devices [41], [42].

Therefore, the agreements between the employee and the
employer facilitate the implementation of policies that guarantee
digital disconnection and become an obligation of the parties, to
avoid work addiction during rest periods [41]. Measures such as
the automatic shutdown of mail servers and the prohibition of
sending mail between employees prevent psychosocial
occupational hazards.
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